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3i1gal (3rfl ) ar #rufeu,
Office of the Commissioner (Appeal),

#{tu s4lg), sr8ht ng#ire,Talala
Central GST, Appeal Commissionerate, Ahmedabad
sf]gu] 44a, lwa rf, 34rsrar$] I<mars3la 3oo%«

=m .nra CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
. ~ 07926305065- ~2trpcR-t07926305136

DIN:20220964SW000011161A

~~:File No: GAPPL/COM/STP/1272:2022-APPEAL/3rt i; 2 .-

3lifu;r ~~ Order-In-Appeal Nos. AHM-EXCUS-002-APP-33/2022-23
fgita Date : 16-09-2022 \J!Rt ffi ~~Date of Issue 21.09.2022

agar (rfli) err qiRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

· 1'f Arising out of Order-in-Original No. GST-06/Refund/15/AM/Ganesh/2021-22 ~:
25.01.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VI, Ahmedabad-
North .

~f cBl' .=rr:r ,rct 4C'IT Name & Address

1·. Appellant

M/s Ganesh Housing Corporation Ltd.
Ganesh Corporate House,100 ft., Hebatpur-Thaltej Road,
Nr. Sola Bridge, Off. S.G. Highway, Ahmedabad - 380054

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North, 7" FIoor, 8 D Patel House, Nr Sardar patel Statue, Naranpura
Ahmedabad - 380014

at{ anfku s 3rdl mgr arias arr aa ? al a ga an2 a uf zqenferfa
fl aar; Ty er arf@ant at ar8ta u gr)rvr om Iga cpx "ffcITTff % 1 ·

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

andal nr y7tern 3ma . :
Revision application to Government of India :

(«) trUn zea srf@rfu , 1904 dt arr arr fl sag m mcai a i qalri
'clffi · cnf U-qt a yr urn siafr TRla:rur 3Tfclcr,=r .:,:rtT).:r "ffFircr. -i,mr 'fRclffi, Fclrn
iarea, lua f@mar, a)ft +ifrca, tar cfM 1:rcf,'f , mrc; lfllf, ~ ~ : 110001 cpl ~ fl
a1Reg I
.(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application lJnit Ministry of Finance, Department of Revenue, 4111 Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

ii) zuf mT a8t er +re ura hit if arumfat srusrI za arr arar i
m fa7at rvsrm aa rusrr i ma a ur g-mf i, m fclmt~m~ if 'EfIB
cffi fa4t arar ii m fa8t quernet ma a qfaur a hrs g{ stl

) In case of any loss of goods where the loss occur in transit from a factory to a
a)ehouse or to another factory or from one warehouse to another during the course of
' ssing of the goods in a warehouse or in storage whether in a factory or in a warehouse. ·'
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nra # are fa4t zlg, urqr f.mffmf i:rrc;i q zr nT a ff#fw agar zrca aa tR
sTraaca Raz m i vird are fh rg zn rrfaff &t

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

~ ~ <ITT :f@R fcl;-C( ffAr Id are (aura z per al) frmm fil;,.rr 7rm i:rrc;i if ,

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ·

aifm sqraa al unra zrea yr fg u sq@l fen l { & ah h arr?r uit <a
'<ITTT -qcf Ra a gar~a 'sngaa, sr@a rr tflfur cit xllTTT .1R <TT <Ile; Ti fclm~ (-l.2) 1998
'<ITTT 109 sRT f.rp@ fcl;-C( TTq if I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) #bra suaa zyea (3r4ta) fzma4), 2oo1 Rum 9 a aifa fffe vu in g-s i c:'r
#fat ii, hfa 3mar uf am? )f fe#as #t ma #a fl gel-arr?r gi srfa am?r al
at-at uRii arr 6fa 3ma Ra ur alR?gt Ur rer_a • qr yarn{ a sifa '<ITTT
35-~ ii feifRa #1g1ama qr a «mer t'r3ITT-6 'tffBR at uf ht it afezt

The above application shall be made in duplicate in.Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also he accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) RR@hara rraa er usi iara van vs arr wra n mn t ail sq) 2oo/- tr rr
c!>"r Gr, 3ft urif icava a ya carg -mrTGI if ID 1000/- c#l ffi~R c#l i3ITQ" I

The revision application shall be accompanied by a fee of Rs.200i- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#ta zrca,asq zyca gi hara an9ala qraf@raw qR 3rfl:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~<I~~31fuf.n:r,, 1944 c!>"r '<ITTT 35-<l'r/35-~ m 3krsfrr:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

() sqafRra. 4Rd 2 (1)a jagrr arrar a6 3fa, ar@cal a mm vft ye,
a€tan yca vi ara ar9)4) nnf@raw (free) al ufa #r f)fear,
3Ji3t-Jc;1,i11; -~ 2rid l=fl"ffi, is!JP-llffi ifcR" ,JRRcll .frR~,di$l-lc'.lisllc'. -380004 .

(a) To the west regional· bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accomp·anied against (one which at least"should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector.
bank of the place where the bench of the Tribunal is situated. · ·

(3) uR gr 3r2gra{ qi sr2vii atmar zhu & r?ta qr sir a fr; #ha <PT 'TffiR
~ ~ "{f fclTTlT \JfRT a1Rey za zl a @ha g 1lT fcl, ~ .:rat cnr4 x't ~ ~ ~
zqen7Reff 3flt1 nznf@rut at va 3rfl u1 a4tunr at vs am)ea fhut unrar &t
In case of the order covers a number of~order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) urarcr zyca at@fzm 197o gen igfra #) rgqfr--1 irf f.ftTiffif fc\,C[ 3~ \jcRf
3lea u pea am?gr zaenferRa wn:r-=r ,if@rart snr i r@a #t va uR cR" ~.6.50 {Ix{
<PT rzru gyp feaz an z)at aifeu
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee ;$.tamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za ail via@r mm,ii st firu av cf@ f.TTr:r'f al ail ft en anaffa fut Ga & uit
8mm zyca, as4ta sure zyca vi hara ar4lat nnf@raw (naff@f@) m, 1982
f.fl%TI ii
Attention in invited to the rules covering these and other related matter
cont.ended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ·

(7) vi ggca, as4u ad zyca vi hara srf)ru nrnf@rar (RR2z), 4f ar@)al #
1ffl if c!icfoq l=WT (Demand) ~cf ~ (Penally) <PT 10% '¥ sa par cfarf ?rzrasifk,
34f@roarqawar 1o a?ls vu & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994) ·

244tuGura yea sitlaah iaf,fra@ "afar c!ft lWl"(Duty Demanded) -
(i) (Section)~11DW~f.fmmrffl; ·
(ii) f@areakz 2feza6tffl;
(iii) kz3Ree fuitafa 6ba2uzRI.

c::, asqfs viaa arfhauseqfs #laar 3, arfl' anfaahRuqarfa
fur«a.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A).and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 ·
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) . amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rul_es.

< sn2r# uf 3rhea frasurk rrasfzyea srraryeaur aus farRa alar fhg+ year,£,,_ k 1o+mcrarrw sir sasibra aws faf2a st aavsk 10+mamawnl soran#&I
p so r,5%as6' vie st above, an appeal against this order shall lie before the_ Tri_bunal on

fl 8 ~fJ.,~ 'P.<W ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or
IE!~ C5 Jg,: lty, where penalty alone is in dispute."
• -......,._ -t"

", $.o·so .s?
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ORDER -IN -APPEAL

The present appeal has been filed by M/s. Ganesh Housing Corporation Ltd.,
Ganesh Corporate House, 100 ft Hebatpur-Thaltej Road, Nr. Sola Bridge, Off
S.G.Highway, Ahmedabad-380054 (hereinafter referred to as "the appellant") against
Order-in-Original No. GST/06/Refund/15/AM/Ganesh/2021-22 dated 25.01.2022
·(hereinafter referred to as "the impugned order") passedby the Assistant Commissioner,
CGST and Central Excise, Division-VI, Ahmedabad North (hereinafter referred to as the
"adjudicating authority").

2. The facts of the case, in brief, are that the appellant who are engaged in
construction of residential and commercial complex had filed a refund claim for
Rs.10,54,766/- on 29.10.2021, pursuant to cancellation of certain units on which service
tax was paid by them. The appellant, however, failed to clarify whether the cancelled
units have been sold subsequently to some other buyers; whether the cancellation of the
units were made prior to issuance of BU permission or otherwise; whether the service tax
collected was deposited in the government treasury or otherwise as no challan
evidencing payment of the same was produced and whether the same units were
subsequently sold to some other buyer before or after issuance of BU permission was
not forthcoming. Further, it was also observed that the claimant failed to reverse the
cenvat credit attributed to those cancelled units for which refund was claimed and also
that the claim was hit by limitation.

2.1 Accordingly, SCN bearing No.GT-06/04-1810/R-Ganesh/2021-22 dated
02.12.2021 was issued to the appellant proposing rejection of refund of Rs.10,54,766/
under Section 11B of the GEA, 1944. The adjudicating authority had subsequently vide
the impugned order sanctioned refund of Rs.6,48,454/- after deducting proportionate
cenvat credit of Rs.4,06,312/-.

3. Aggrieved with the impugned order, the appellant preferred the present appeal.
The appellant on 23.06.2022 also filed an application seeking Condonation of Delay

!
(COD), in terms of the judgment passed by Apex Court in Misc. Appl.No.21/2022 in MA
665/2021 in SMW(C) No.03/2020 dated 10.01.2022, which specifies that the limitation
period shall be counted by excluding the period upto 28.02.2022 and, therefore, there is
a delay of only 27 days.

4. Personal hearing in the matter of COD was granted on 26.07.2022 in virtual mode.
Shri Rahul Patel, Chartered Accountant, appeared and represented the case on behalf of
the appellant. Shri Patel stated that there was mis-interpretation of Hon'ble Apex Court's
order and therefore requested to condone the delay.

5. On going through the appeal memorandum, it is noticed that the impugned order
was issued on 25.01.2022 and the same was received by the appellant on 01.02.2022.
The present appeal, in terms of Section 85 of the Finance Act, 1994, was filed on
25.05.2022. Thereafter, the appellant on 23.06.2022 filed a Miscellaneous Application
seeking condonation of delay in terms of Hon'ble Supreme Court judgment, where the
period starting from 15.03.2020 to 28.02.2022 shall be excluded while calculating the
limitation period. They, therefore, contended that 60 days period for filing appeal shall
start from 01.03.2022 and ends on 28.04.2022, thus there was a delay of 27 days.
Further, they claim that due to divergent interpretation of the decision of Hon'ble Apex
Court, there was delay in filing the appeal, and hence, may be condoned.

44?geto. going into the merit of the case, I will first deal with the Miscellaneous
1 ed by the appellant seeking condonation~of delay in filing the present
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• F.NO.GAPPL/COM/STP/ 1272/2022-Appeal

appeal. Appellant have relied on the Hon'ble Apex Court's decision passed vide Order
dated 10.01.2022.

6.1 Section 85 of the Finance Act, 1994, provides that the appeal should be filed
within a period of 2 months from the date of receipt of the decision or order passed by
the adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85
of the Act, the Commissioner (Appeals) is empowered to condone the delay or to allow
the filing of an appeal within a further period at one month thereafter if, he is satisfied
that the appellant was prevented by sufficient cause from presenting the appeal within
the period of two months. Relevant text of Section 85 is reproduced below:

SECTION 85. Appeals to the [Commissioner] ofCentral Excise (Appeals). -[(1) Anyperson
aggrieved by any decision or order passed by an adjudicating authority subordinate to the
1[Principal Commissioner of Central Excise or Commissioner of Central Excise] may'appeal to the
Commissioner of Central Excise (Appeals).]
(2) Every appeal•••••••• •in the prescribed manner.
(3) An appeal shall be presented within three months from the date of receipt of the decision or
order of [such adjudicating authority], relating to service tax, interest or penalty under this
Chapter [, made before the date on which the Finance Bill, 20.12, receives the assent of the
President]:

Provided that the [Commissioner] of Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period of three months, allow it to be presented within a further period of three months.
[(3A) An appeal shall be presented within two months from the date of receipt of the decision
or order of such adjudicating authority, made on and after the Finance Bill, 2012 receives the
assent of the President, relating to service tax, interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period of two months, allow it to be presented within a further period of one month.]· 
Thus, in terms of Section 85 of the Finance Act, 1994 and Chapter V, Section 6 of

Relaxation of Time Limit under Certain Indirect Tax Laws 2020, the limitation period of
two months for filing the appeal in the. present case shall start from 1° February, 2022
and the appellant were required to file the appeal on or before 2"April, 2022. However,
the appeal was filed on 25.05.2022, after a delay of 52 days.

6.2 Hon'ble Supreme Court, keeping in view the difficulties faced by litigants due to
restrictions on movement and in an attempt to_reduce the transmission of the deadly
virus, extended the limitation period under the general law of limitation or under any
special laws (both Central and/or State) on the filing of all appeals, suits, petitions,
applications and all other quasi proceedings vide its Order dated 23 March, 2020, from
March 15, 2020 till further orders. Subsequently, vide Orders dated March 08, 2021, April
27, 2021, 23, September, 2021 and January 10, 2022, the Hon'ble Apex Court held that
the period from March 15, 2020 till February 28, 2022 shall stand excluded for the
purposes of limitation as may be prescribed under any general or special laws in respect
of all judicial or quasi judicial proceedings. Therefore, considering the guidelines issued
by the Apex Court, the due date of filing appeal starts from 01.03.2022 and 60 days
period ends on 29.04.2022 however, the appellant filed appeal on 25.05.2022 i.e. after a
delay. of 27 days. It is also noticed that the Miscellaneous Application seeking codonation
of delay was filed after almost one month of filing the appeal that too without showing
any reasonable cause for such delay. ·

.--. -- 6.3 Considering, the legal provisions under Section 85(3A) of the Finance Act, 1994,
e Commissioner (Appeals) is empowered to condone the delay of only one month

ided he is satisfied that the appellant was prevented by sufficient cause from
enting the appeal within the aforesaid period of two months. The appellant have
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stated that the delay was caused as they mis-interpreted Hon'ble Apex Court's judgment.
I do not find such argument to be convincing. The impugned order was received by the
appellant on 01.02.2022 and going by the limitation period prescribed in Section 85 as
well as the relaxation granted by Hon'ble Apex Court by extending the limitation, the
appellant had enough time to file the appeal but considerable delay is noticed in filing
the appeal as well as the COD application. It appears that legal provisions relating to
condonation of delay was taken very casually and presumed that condonation of delay
will be granted as a matter of right without any proper explanation. I find that the
appellant in the facts and circumstances discussed above has not explained the delay in
filing the instant appeal. Accordingly, I reject the application seeking condonation of
delay. Hence the appeal also has to be rejected.

6.4 In view of the above discussion, without expressing any opinion on the merits of
the case, I reject the appealfiled by the appellant on the grounds of limitation.

7. sf@aaafaafRr{sfmt Rqert 3qt#aad# fastar?1
The appeal filed by the appellant stand disposed off in above terms.

0

Attested ~,

.l-
(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,

M/s. Ganesh Housing Corporation Ltd.,
Ganesh Corporate House,
100 ft Hebatpur-Thaltej Road,
Nr. Sola Bridge, Off S.G.Highway,
Ahmedabad-380054

The Deputy Commissioner,
CGST and Central Excise, Division-VI,
Ahmedabad North
Ahmedabad

Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North. .
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)
4. Guard File.
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